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DETAILED ACTION 

1. Claims 1-51 are presented for examination. 

Claim Rejections - 35 USC § 101 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

3. Claim 51 is rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. 

4. Claim 51 is rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. The claims are directed to a signal directly or 
indirectly by claiming a medium and the Specification recites evidence where the 
computer readable medium is defined as transmission media or signals. In that event, 
the claims are directed to a form of energy which at present the office feels does not fall 
into a category of invention. The following link on the World Wide Web is for the United 
States Patent And Trademark Office (USPTO) policy on 35 U.S.C. §101. 

< http://www.uspto.gov/web/offices/pac/dapp/opla/preognotice/guidelines101 200 
51026.pdf > 
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Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

6. Claims 1-51 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Kalyanavarathan et al. (US Pat No. 7,185,096 hereinafter Kalyanavarathap). 

7. Kalyanavarathan was disclosed on IDS dated 04/20/05. 

8. Regarding claim 1, Kalyanavarathan teaches a method, comprising: 
a load balancer receiving a request (Fig 2 step 200); 

the load balancer selecting a node to handle the request from among a plurality 
of nodes associated with the load balancer and not known by the load balancer to be 
inactive (Fig 2 step 202); 

prior to sending the request to the selected node, the load balancer determining if 
the selected node is able to service the request (Fig 2 step 210); 

in response to determining that the selected node is unable to service the 
request, the load balancer selecting another node to handle the request from among the 
plurality of nodes associated with the load balancer and not known by the load balancer 
to be inactive (Fig 2 steps 212 and 214). 
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9. Regarding claim 2, Kalyanavarathan teaches the load balancer is one load 
balancer among a plurality of load balancers in a load balancer hierarchy (col 1 lines 37- 
39). 



10. Regarding claim 3, Kalyanavarathan teaches the plurality of nodes associated 
with the load balancer are load balancers in a lower-level of the load balancer hierarchy 
(col 1 lines 37-39, wherein it is inherent that the individual nodes that receive the 
workloads are in a lower level). 

1 1 . Regarding claim 4, Kalyanavarathan teaches the load balancer is associated with 
a higher-level load balancer in the load balancer hierarchy, and wherein said receiving a 
request comprises receiving the request from the higher-level load balancer (col 1 lines 
37-39, wherein it is inherent that in a hierarchy of load balancers, the request would 
pass thru higher levels first). 

12. Regarding claim 5, Kalyanavarathan teaches that if the selected node is 
determined to be unable to service the request and if no other nodes from among the 
plurality of nodes associated with the load balancer are not known by the load balancer 
to be inactive, the load balancer sending a message to the higher-level load balancer to 
disable the load balancer from receiving further requests (col 5 lines 56-57 and 60-62). 
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13. Regarding claim 6, Kalyanavarathan teaches that receiving said message, the 
higher-level load balancer marking the load balancer as inactive (col 6 lines 8-16). 

14. Regarding claim 7, Kalyanavarathan teaches that upon receiving said message, 
the higher-level load balancer re-load-balancing requests pending with the load 
balancer among other load balancers associated with the higher-level load balancer (col 
5 lines 63-67). 

15. Regarding claim 8, Kalyanavarathan teaches determining if the selected node is 
able to service the request comprises the load balancer actively probing the plurality of 
nodes associated with the load balancer (col 4 lines 11-14). 

16. Regarding claim 9, Kalyanavarathan teaches the load balancer periodically 
performing said actively probing (col 4 lines 11-14). 

1 7. Regarding claim 1 0, Kalyanavarathan teaches if one of the plurality of nodes 
associated with the load balancer does not respond to said active probing within a 
timeout period, the load balancer marking that node as inactive (col 4 lines 15-20). 

1 8. Regarding claim 1 1 , Kalyanavarathan teaches the load balancer marking that 
node as inactive comprises re-load-balancing requests pending with that node among 



Application/Control Number: 10/616,444 Page 6 

Art Unit: 2195 

the plurality of nodes associated with the load balancer and not known by the load 
balancer to be inactive (col 4 lines 31-34). 

19. Regarding claim 12, Kalyanavarathan teaches that the load balancer marking 
that node as inactive comprises, if no other nodes from among the plurality of nodes 
associated with the load balancer are not known by the load balancer to be inactive, the 
load balancer sending a message to the higher-level load balancer to disable the load 
balancer from receiving further requests (col 6 lines 8-16). 

20. Regarding claim 13, Kalyanavarathan teaches the load balancer sending the 
request to the selected node; wherein said determining if the selected node is able to 
service the request comprises the load balancer determining if the selected node fails to 
respond to the request within a timeout period (col 4 lines 15-20). 

21 . Regarding claim 14, Kalyanavarathan teaches that if the selected node fails to 
respond to the request within the timeout period, the load balancer marking the selected 
node as inactive (col 4 lines 18-20). 

22. Regarding claim 15, Kalyanavarathan teaches the load balancer marking the 
selected node as inactive comprises, if no other nodes from among the plurality of 
nodes associated with the load balancer are not known by the load balancer to be 
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inactive, the load balancer sending a message to the higher-level load balancer to 
disable the load balancer from receiving further requests (col 6 lines 8-16). 

23. Regarding claim 16, Kalyanavarathan teaches the load balancer marking the 
selected node as inactive comprises re-load-balancing requests pending with the 
selected node among the plurality of nodes associated with the load balancer and not 
known by the load balancer to be inactive (col 4 lines 31-34). 

24. Regarding claim 17, Kalyanavarathan teaches after said selecting the node, the 
load balancer sending a dummy request to the selected node; wherein said 
determining if the selected node is able to service the request comprises the load 
balancer determining if the selected node fails to respond to the dummy request within a 
timeout period (col 4 lines 15-22). 

25. Regarding claim 18, Kalyanavarathan teaches that if the selected node fails to 
respond to the dummy request within the timeout period, the load balancer marking the 
selected node as inactive (col 4 lines 17-20). 

26. Regarding claim 19, Kalyanavarathan teaches the load balancer marking the 
selected node as inactive comprises, if no other nodes from among the plurality of 
nodes associated with the load balancer are not known by the load balancer to be 
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inactive, the load balancer sending a message to the higher-level load balancer to 
disable the load balancer from receiving further requests (col 6 lines 8-16). 

27. Regarding claim 20, Kalyanavarathan teaches the load balancer marking the 
selected node as inactive comprises re-load-balancing requests pending with the 
selected node among the plurality of nodes associated with the load balancer and not 
known by the load balancer to be inactive (col 4 lines 31-34). 

28. Regarding claim 21 , Kalyanavarathan teaches that if the selected node responds 
to the dummy request within the timeout period, the load balancer sending the request 
to the selected node (col 4 lines 23-25). 

29. Regarding claim 22, Kalyanavarathan teaches wherein said determining if the 
selected node is able to service the request further comprises the load balancer 
determining if the selected node fails to respond to the request within a timeout period 
(col 4 lines 15-20). 

30. Regarding claim 23, Kalyanavarathan teaches that determining if the selected 
node is able to service the request comprises the load balancer receiving a message 
from the selected node indicating that the selected node is disabled (col 5 lines 56-57 
and 60-62). 
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31 . Regarding claim 24, Kalyanavarathan teaches that upon receiving said message, 
the load balancer marking the selected node as inactive (col 6 lines 8-16). 

32. Regarding claim 25, Kalyanavarathan teaches upon receiving said message, the 
load balancer re-load-balancing requests pending with the selected node among the 
plurality of nodes associated with the load balancer and not known by the load balancer 
to be inactive (col 6 lines 17-22). 

33. Regarding claims 26-50, they are the system claims of claims 1-25 above. 
Therefore, they are rejected for the same reasons as claims 1-25 above. 

34. Regarding claim 51 , it is the computer access medium claim of claim 1 above. 
Therefore, it is rejected for the same reasons as claim 1 above. 

Response to Arguments 

35. Applicant's arguments filed 7/23/2007 have been fully considered but they are 
not persuasive. 

36. Applicant asserts that Kalyanavarathan teaches a load balancer that relays an 
initial request to a selected node without any determination as to whether or not the 
node is active. 
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37. Examiner agrees that Kalyanavarathan's invention first sends a request to the 
nodes without checking whether or not the node is active. However, the initial step is 
necessary for Kalyanavarathan's invention to determine which nodes are active. 
Furthermore, before the initial request is sent, Kalyanavarathan's load balancer 
assumes that all nodes are active. Only when a node is unresponsive is that node 
marked as being unavailable. Kalyanavarathan's invention clearly would route 
subsequent requests to nodes that are known to be active by avoiding unavailable 
nodes (col 4 lines 19-20). 

Conclusion 

38. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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39. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eric C. Wai whose telephone number is 571-270-1012. 
The examiner can normally be reached on Mon-Thurs, 8am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Meng - Ai An can be reached on 571-272-3756. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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